Article Info:
Received
Revised

INDONESIAN
COMPARATIVH
LAW REVIEW

Volume 1 No 2, June 2019
P-ISSN: 2655-2353, E-ISSN: 2655-6545

Sunarno

Abstract

Land conflict has become a classic issue in Indonesia
and an effective dispute settlement seems to be urgent.
The study aims at evaluating the possibility to
incorporate the indigenous knowledge of the local
communities in land dispute settlement system. This
socio-legal research employs both qualitative and
quantitative approach. It is found that the current
legal and institutional systems are not in accordance
with the legal consciousness of the Indonesian society.
The purposes of agrarian policy have promoted the
domination of the state over the people’s rights. The
policies were made to safequard the interests of elite
and its supporters and at the same times ignore the
society interests. As the old model of land dispute
settlement, the Dutch procedural law (HIR) served the
colonial interest. In fact, there are statutory provisions
in land and natural resources sector requlating land
dispute settlement that accommodate the local
In addition, article 18 of the 1945
Constitution and Article 5 of the Basic Agrarian Law

wisdom.

explicitly recognize the capacity of the indigenous
people in settling land dispute. However, it needs
further elaboration and institutionalization of their
values. A model of legal system that incorporate the
customary values should be developed. The Indonesian
customary legal system rests on the concept of
regional values that exist throughout Indonesia
regions.
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A. Introduction

Various reports indicate the issue of land
and justice as the most corrupt and complex
sector of the problem!. Thirty percent (30%)
of the total cases that enter the court are of
the land sector. 500 from a total of 2000
complaints that went to Human Rights
Commission (KOMNAS HAM), and 25
percent of the total complaints that were
submitted to the Indonesian Ombudsman
Institute are also about land cases. In
addition, interventions through security and
military approaches often occur so that more
violent clashes between the government and
civil society are inevitable.2 Land conflicts
have exposed the members of the society not
only to the loss of their lands but even their
lives. It is still fresh in the memory of the
society of more than 10 fatalities in Mesuyji,
Lampung and land cases in Bima, NTB. This
clearly illustrates that the land problem will

Jacqueline Martin & Chris Turner, 2004, Unlocking
Law, Judith Bray, Series editors p.231

?Hakim Garuda Nusantara, 2006, Tanah untuk Rakyat,
Paper, International conference, Komnas HAM, p.67
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continue to be turbulent and may even be
able to drive a social revolution.3

Various anticipatory measures and control
of land dispute resolution have been carried
out by various parties. The House of People
Assembly (MPR),  particularly  the
Government, and the House of People
Representative (DPR) are in the midst of
fixing the land regulatory system and
establishing an institutional land settlement
system. MPR Decree Number IX of 2000 on
Agrarian Reform is expected to inspire
radical change. Law Number 2 of 2012 is
also assumed to be an effective working
foundation for the settlement of land cases.
Independent groups such as KOMNAS
HAM and various NGOs were established
and their roles were optimized in advocating
issues in the land sector. What might be said
to be a significant movement is the agrarian
reform program re-launched by the
President which allows people to speak out
loudly to the government on various land
issue. 4 However, a number of important
notes have been found that the factual land
disputes continue to be volatile and in terms
of quantity and quality those are
increasingly harmful to the life of the nation
and state. 5 This illustrates that the system
for resolving land issues has not been
effective yet.

The failure to resolve land problems is
triggered by the following fundamental
factors:

1. Not accommodate many of
fundamental interests of the parties;

the

2. Short term settlement paradigm;

3. Weak participation among communities;

3 Maria Soemardjono, 2010, “Hukum Pertanahan, dari
Regulasi sampai Implementasi”, Kompas Group, p.10-
100

4See Annual Report on Land National Agent, 2015
edisil, p.20

SMaria Sumardono, Hak Sosial Politik Ekonomi Warga
dalam Pertanahan, Kompas Group, 210 p.25

4. Unsystematic approach; and
5. The verdict is not effective.6

Various literatures and practices on land
conflict settlement based on the local
wisdom illustrate its potential in the
development of a legal framework that
becomes guidelines and models of land
conflict settlement. 7

B. Statement of Problem

Horizontal and structural land fatalities
foster the growth of land disputes. In
general, the triggering factor is the large gap
between das sollen and das sein in concept,
purpose, institution and  procedural
arrangements regarding land disputes. This
research address some questions as follows:

1. What is the current system of land dispute
resolution?

2. Which factors that cause the failure in the
land dispute resolution?

3. What are the principles of the land dispute
resolution model?

This research serves general purposes as
follows:

1. To evaluate the applicable land dispute
resolution system;

2. To map the failure factors in land conflict
settlement;

3.To find new principles as guidelines for the
resolution of land conflicts.

C. Method

Both qualitative and quantitative method
have been employed in addressing the
problems. Basically, this research is classified
as legal research that combines the nature of
non-doctrinal and doctrinal research to get
clear research results, comprehensive views,

6 see Nur Fauzi, Pembaharuan Agraria, 2000. KPA, p. 27
7 See Garth Nettheim, 2002: 200). ADR for Land Matters
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systematic thought flow, and significant
research findings, so there is a need to use a
qualitative approach, especially in analyzing
documents relevant legislation, supporting
cases, and secondary legal material related
to the research topic. Therefore, before
conducting empirical research on law and
the  implementation of the land
administration system, it is deemed
necessary to explain the general theory and
legal framework relating to the research
topic.

D. Result and Analysis

1. Evaluation on the Gap between Land
Policy and the Philosophical Values of
Pancasila

The legal system includes the ideals of law,

the principles of law, concrete legal methods,

legal institutions, and legal consciousness of

society.

The values of Pancasila are the highest legal
ideals for the Indonesian people. The ideals
of a legal nature (Idee des Recht) are to realize
justice, certainty and expediency. Justice

Table 1. The following is an illustration of agrarian politics in Indonesia

Colonial Age Orde Lama age
Ideology Capitalist (neo) populist
Orientation Exploitation on the sectors

of plantation
Strategy Land Acquisition on

community land for new
plantation companies in the
context of the plantation
industry

Intervention of Conducted through

the State delivering “ hak erpacht,  land reform program
konsesi act”.
Parties in Among communities vise a Among land lord and huge land
conflict vise the rulers and foreign owners againt small farmers in the
investment contect of land reforms.
Principles The land for strtenthening The land for native farmers
the exported commudities
from the plantation.
Conceptual Land as an object of
frameworks  exploitation of development. Land cannot be

The period of colonialism: traded

the seizure of the colony

Social Proposes -

Land The conceptual framework
Aquitition “ domein verklaaring”
1961
UUPA Agrarish Wet 1870
Policy (consistent)
Institusional ~ Colonial Government

For the prosperity of all citizen

Landreform (redistribution),
structural agrarian reform

Conducted for land redistribution of

Post-independence period: land
reform is adopted by all countries,
followed by an import substitution
industry development model.
Social function in the land utilities
Waiver of rights for public interest
can only be done through revocation through ministerial, presidential, for
of rights according to Law No.20 of

BAL No 5/1960 as Fundamental

The agrarian department takes care

Orde baru

capitalist

Land aquitition for the economic
growth (investation)

Land acquisition for Industrial
development without structural reform

Efforts for land aquitition of national
development. Intervention was given
through issuing the premision of Ijin
Lokasi, HGU, HGB, HPH ect.

Among communities againt capital
owners and the state that has related
authority

The land policy for national economic
growth.

Political. Land is viewed as the basis |Administratively, land is seen as one of

development capital. Land as a
strategic commodity.

Developing market ideology, neo-
liberalism as a result of the influence of
the progress of the NICs. The export
orientation industry is also developing
Land Aquitition

Relinquishment of rights can be done

development purposes. Free purchases
by the private sector with the support
of location permits. Pengklaiman state
land / domain verklaaring
Inconsistency and ambivalence in
policy occurred

BPN only govern the land issues.

of all agrarian issues

Resources: elaborated and analised from Maria Sumardjono, 2011: 200 -220
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provides the basis on which anyone living in
a society can fulfill their basic rights and
receive a portion of their work. Certainty
provides the basis that the legal system
guarantees the existence of human rights.
While the purpose of expediency outlines
that every citizen can enjoy his rights in
accordance with the demands of people's
lives.

In reality, law as a political product often
blurred to put legal objectives. Justice is
limited to discourse, certainty is shackled in
complex rules of procedure and
bureaucracy, and the use of law is more for
the interests of the authorities.

As such, the law seems to become an
instrument of the authorities to realize the
interests of the authorities themselves, not to
respond to the needs of people's lives.

Legal ideals can be categorized into ethical
ideals and practical legal ideals. Ethical ideal
refers to the upholding of justice in all
aspects of human life, while practical ideal
refers to the practical needs of humanity in
economic, political, and social aspects.

2. Evaluation on the Governance of the
Land Dispute Resolution

The national history provides a valuable
lesson that the agrarian policy of the
colonialist and authoritarian regime was
unable to provide any solution for the
welfare of society.

As the regime changed, the situation also
changed. The Agrarian politic has been

interpreted  for  the  interests  of
developmental ideology  through an
emphasis on economic growth.

Consequently, the patterns of policy in land
conflict resolution tended to be
authoritarian.

3. Evaluation on the Application of the
Responsiveness Principle of Law

The true law constitutes a set of social and
political roles that is responsive to the
interests of the society. Its character may be
populist, responsive, and democratic.8 Laws
may live and die with the community 9

The law was employed to perpetuate the
authorities, as a result, it is blunt upward
and sharp downward. This spirit has
influenced the bureaucratic system and legal
institutional system. So when the law is
systemically authoritarian it will be very
difficult to change it.

4. Evaluation on the Incorporation of the
Professional Principle in the Institution
of the Land Dispute Resolution

The idea to develop institutions, including
agrarian justice institutions deserves an
appreciation. The idea can be translated
politically as follows:

a. The form of the implementation of
constitutional observance of a
democratic  rule of law. This
institutionalization model is very useful
for resolving conflicts (agrarian) through
a fair, honest and independent trial.

b. There is a genuine effort to address the
empirical problems felt by the wider
community with regard to agrarian
conflicts.

The new paradigm no longer looks agrarian
conflicts as an ordinary problem but an
extraordinary problem. Therefore, strategic
and comprehensive steps are needed to
respond to extraordinary challenges as well
as the need for an agrarian justice.

¥ See Mahfud, Politik Hukum Indonesia, Gadjah Mada
Press, 2000, p.20-27

9Soerjono Soekanto, 199, Penelitian Sosial Djambatan
press p.126
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Some experts argue that the idea of
establishing an agrarian justice is the right
and strategic step. It does not only serve the
current interest of conflict resolution, but
also the future conflict prevention. The

5. The Failure Factors in Incorporating the
Principle of Good Governance and Its
Indicators

Implementation of land dispute resolution as

Table 2. Indicators of good land governancecan also be elaborated from the governance

Governance Principle

principle

Indicators of Good Land Governance

Legitimacy (Legitimacy,
conformity to law, rule or
principles, lawfullness,
comformity to sound
reasoning

Accountability (accountability:
liable to e called to accounts;

responsible to people, for
things

Effectiveness

Effective: concerned with or
having  the  fuction of

accomplishing or executing

Participation

“participation: the action or act
of taking part with others,
spec. The active invorlment of
members of a community or
organizaton in the decisions
which affect them

Fairness

Fairness: honesty, impartiality,
justice

A widely supported legislative and policy framework and documented regulatory
procedures for the administration of private, customary and state landA legislative
framework for management of state land

A continuum of land rights that are legally recognized and protected; and efficiet and
impartial local, administrative and judicial mechanisms to enforce legislation an
resolve dispute

Government mandat assigning unambiguous institutional responsibility for the land
administration service;

Service provided with appropiate oversight by central authority and the community in
amanner that build community tust;

Land administration mechanism operating in atransparent and predictable manner;
Transparent public expenditure and procurement procedures;

Sustainable natural resources management;

A clear focus on service delivery and responsiveness to user needs, satifaction and
sugestions;

Standards for professional and personal intregity that are enforceable

Service and information delivered to users in timely and cost-effective manner in
accord with the set service standards;

Services supplied in a manner that makses most effective use of available resources;
Adequate funding and capacity resources to support sutainable delivery o service
standards and management

High level of participation by all stakehorlders’

All land horlders can apply to have rights registered in formal or customary system
and any changes are registered;

Accessible services, not limited by factors of time, cost, or location

Land administration services available to all irrespective of status, age, weath, gender,
ethnicty or other distingushing characteristic;

Pro-poor policies to ensure that the vulnerable can participate;

Public acces to land records with appropriate safeguards;

Meritocratic employment principle within the land administration institution

Sources: elaborated from Danilo Antonio, 2008: 21-50

ability of the agrarian justice to respond to
agrarian conflicts will be greatly influenced
by historical-sociological readings on
agrarian conflicts and the judiciary itself.

part of the governmental administration
must be based on the principles of good
governance. Without such principles, the
resolution of land issues will have a greater
failure rate.10

The principles of good governance have
been laid down in Article 20 of the Law 28 of

10 See Maria Sumardjono, Permasalahan Pertanahan,
dari Regulasi sampai Implementasi, Kompas Group,
2001. P. 30-35
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1999 on State Administration that is Clean
and Free from Collusion, Corruption, and
Nepotism as follows:

(1) The governmental administration is
guided by the general principle of state
administration consisting of:

a. principle of legal certainty;

the orderly principle of
administration;

the principle of public interest;
the principle of openness;
principle of proportionality;

the principle of professionalism;
the principle of accountability;
principle of efficiency; and

the principle of effectiveness.

o

state

=5 e oA

This general principle is in accordance with
the principle of efficiency and the principle
of effectiveness.

6. The Colonial Legacy Factors on the
Model of Land Dispute Resolution

The historical evolution of dispute resolution
models in general and land disputes in
particular, demonstrates serious efforts to
address these problems. After the model of
dispute resolution through the courts
reached the peak of its authority until the
end of the 20th century, then alternative
dispute resolution models began to be
developed in all countries, regions and
lower social units. Although experiencing
fluctuations, the background to the presence
of alternative dispute resolution can be taken
as follows:

a. To reduce the backlog of court cases.

b. To increase community involvement and
autonomy in the dispute resolution process

c. To facilitate and expand the access to
justice.

d. To develop a high level acceptance of
judge decision

7. Evaluation of the Legal Basis for Land
Dispute Resolution Model

a. HIR, the procedure law of the Colonial
Government, regulate the judges to
command the disputing parties resorting
to amicable settlement.

b. Law No. 14 of 1970 concerning Judicial
Power initiated the emergence of an
alternative dispute resolution model.
Under this law, Presidential Decree 34 of
1984 concerning the Ratification of the
New York Convention on Alternative
Dispute Resolution and Arbitration
Models

c. Law No. 30 of 1999 concerning
Arbitration and Alternative Dispute

Resolution offers various alternative
methods consisting of: consultation,
expert assessment, negotiation,

mediation, conciliation, and arbitration.

d. Law No. 4 of 2004 concerning Judicial
Power changes the principles of judicial
power to accord with the aspirations of
judicial reform.

e. Law No. 48 of 2009 concerning Judicial
Power reaffirms the use of ADR and
arbitration.

In addition, there some other regulations
which support the use of ADR methods such
as:

a. The Supreme Court Regulation No. 1 of
2008, concerning the application of Peace
Deed Agreement (Acta wvan Dading)
including land dispute agreements.

b. Regulation of the Agrarian Minister or
the Head of National Land Biro (BPN)
Number 1 of 1999 concerning procedures
for handling land disputes and conflicts.

c. Regulation of the Head of BPN Number
3 of 2011, concerning the Management
and Study of Land Cases.

Besides the laws and regulations above,
there are also provisions that are tucked in
the laws that are widespread, such as the
local government regulation/bylaw and
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several related natural resource laws. More
details can be described as follows:

1. The sectors that related to the Agrarian
Laws to spell out the matters related to the
Law No 5 of 1960 on Basic Agrarian Law are:
a. The Law No 52 of 1960 about Land
Reform;

b. The Law No. 41 of 2009 about the
Protection on the Sustainable Food Farming;
c. The Law No. 2 of 2012 regarding the
Procurement of Land for the Implementation
of Development in the Public Interest;

d. The Law Regarding Transmigration;

e. The Government Regulation No. 24/97
Land Registration;

f. The Government Regulation No. 60 of 1996
Regarding Land Use

2. Law No. 11 of 1974 on Water Resources,
then repealed by Law No. 4 of 2004 on Water
Resources. The Act was later revoked by the
Constitutional Court.

3. Group of statutory regulations Law
Number 4 of 2009, Minerals and Coal

a. PP 23 of 2010, Implementation of the
Mining Law;

b. PP 24 of 2011, 1st Amendment

c. PP 1 of 2014, 2nd Amendment

8. Evaluation on the Institution Internal
Factor: Land Institution

The institutional existence that runs land

management in Indonesia cannot be
ignored. Through tracking the history of the
institution, it will appear how the ebb and
flow of authority of the land agency to date.
Based on history, the function of an ideal
land

accordance with the mandate of the 1945

institution was reformulated in

Constitution and the future development of
society. The history of the land agency is

divided into two periods, namely the first
period when it is formed is the Department
of Agrarian Affairs, which is then simplified
to become the Directorate General, under the
Ministry of Home Affairs. The ups and
land
Departments, Agencies, Ministries, and back

downs  of institutions ~ from
to the Agency are correlated with the ups

and downs of authority.

After the issuance of Presidential Regulation
No. 10/2006, the institutional and authority
of the National Land Agency has been clear,
whose position is below and is directly
responsible to the President with 21 land

functions, nationally, regionally and
sectorally.
Institutional  structuring of land and

diversity needs to be followed by refreshing
government officials who are populist-
minded, wise, strong-minded and solid are
certainly the main conditions that will move
the National Land Agency of the Republic of
Indonesia towards the right direction in
accordance with its institutional vision and

mission.

Agrarian reform requires national and
regional level policies consistently and
this the

government's authority in the field of land

thoroughly.  For reason,
must be a synergy between central and
regional government policies, across sectors
and institutions. The government being the
the field of

obliged to

land is
build
communication and internal coordination of

authority in
proportionally

the government so that land policy runs
more effectively and in harmony and
the
provincial, district / city, to sub-district and

smoothly  from central /national,

village levels.
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Table 3. Implementation of Land Dispute and Conflict Management Activities

No. City/Region Year Total
2016 2017 2018 2019
1 Sleman 9 11 11 8 39
2 Bantul 11 24 11 46 92
3 Kulonprogo 2 14 19 13 48
4 Gunungkidul 0 9 0 0 9
5 Yogyakarta 24 19 49 7 99
Jumlah 46 77 50 74 289

Resources: collected and arranged from community and Provincy Land Agent

Implementation of land management has
produced many things as needed by the
community. The following are things that

are deemed worthy of attention including;:

b. Human Resource:

To improve the employee’s competency
in accordance with the position it entails
requires a standard of education and

Table. 4 Process procedure land dispute governance

Plaintif Land Agent
Lochet Process of service
Registration Payment
Receipt of complaints (can
Plaintif —------------> be submitted via the webside >  Processing by related work

service counter complaint
box) layanan

Submission of the results of
the handling of complaints
and / or responses

Respondest €----—-----

units

Handling complaints and

preparing responses
(Recommendation/solusi

a. Organization:

The implementation of the core of the
roles of the National Land Agency of the
Republic of Indonesia has not been fully
effective because there are work units at
the regional office level and the land
office is not linear with deputies at the

central level.

coaching activities to be less effective.
Inequality of workload between regions
and between work units needs to be re-

examined.

Such conditions cause

training that is not currently owned.

Completeness and accuracy of staffing
data,
patterns are important things that must

as well as improving career
be done immediately so that employee
placement and promotion can run as
expected by the organization.

c. Work Facilities and Infrastructure:

Provincial Office of the National Land
Agency Special Region of Yogyakarta
does not all have  adequate
infrastructure. There are still land offices
that do not yet have good office

buildings with decent office building
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standards, and even still stand on the
land rights of other parties, so there is
still a need to develop representative
office infrastructure. Meanwhile
understanding of the requirements that
must be

completed in submitting

infrastructure development proposals

still needs attention.

d. Program Implementation on the land
governance:

Constraints faced in implementing the
land management program include,
among others, the internal and external
implementation rules and related to
financing and authority. To carry out
the
neglected land, the handling of disputes,
land the

assets need more

agrarian reform, handling of

conflicts and cases and

legalization of
intensive attention.

9. Legal Basis

Article 18b point (2) confirms that the State
recognizes indigenous peoples' units and
traditional rights as long as they are still
alive and in accordance with the
development of the community and in
accordance with the principles of the unitary
state of the Indonesian republic. In line with
the above norms, Article 33 paragraph (3) of
the Constitution of 1945 also emphasizes
that the Earth, Water and Natural Resources
contained in the state are used for the greater
good of the entire Indonesian people.

Further, Phase 33 above, followed by the
birth of Law No. 5 of 1965 on the Agrarian
Laws, which Article 2 explicitly states that
under the provisions of section 33 paragraph
3 of the Constitution and matters as referred
to in Article 1, the water and space,
including the natural resources contained
therein are at the highest level controlled by

the State, as the whole organization of the
people.

Among the mandates contained in the
meaning of the right to control the state,
Article 2 paragraph (4) of the UPA states that
the right of domination of the State upon its
implementation can be conferred on the
Swatantra and customary law societies, as
necessary and against national interests, in
accordance with the provisions of the
Government Regulations

In the context of establishing the national
agrarian law system, Article 5 UUPA also
emphasized that agrarian law applicable to
earth, water and space is a customary law, as
long as it does not conflict with national and
State interests, based on national unity, with
Indonesian socialism and with the rules set
forth in this law and other laws, all with
regard to the elements that depend on
religious law.

According to some constitutional norms and
the lower level norms in the above agrarian
law can be taken into account the following
key points:

1. Underlining the concept of the right to
control the state and its elaboration in the
field of land and land materially and
formally into statutory regulations

2. Giving a mandate to establish a national
agrarian legal system

3. Putting the National Agrarian Law Spirit
should be based on customary law as the
original law of the Indonesian people

4. Giving a mandate for a comprehensive
translation into derivative legal products,
national diagram institutions and a clearer
system for administering agrarian and land
matters into the government system.

The agrarian legal system since its birth
which is more systematic based on the LoGA
began to be independent in understanding
the material elements of the law that are
abstract in the context of the arrangement of
subjects, objects, and their rights and
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obligations are clear. Likewise, the formal
nature of arrangements, namely concrete
institutional arrangements concerning how
to access land rights and how to resolve
disputes, is increasingly clear.

It's just that there are interesting
developments along with regime changes,
where in the period after independence until
before the birth of the new order, the
agrarian legal system is regulated in an
agrarian legal system integrated with the
LoGA as its basic regulation, while the new
order regime until now the agrarian system
is both material in nature as well as formal
implementation through various legal
sectors outside the LoGA that are still in the
cluster of natural resources, or are attached
to other legal and institutional sectors.

5. In principle, the local dispute resolution
model based on local wisdom and
customary law are recognized and facilitated
in the national agrarian legal system and in
the general national legal system. It's just
that in the implementation it really depends
on the legal products at the regional level as
well as the village, the existence of the
customary land law of the local community,
the life of the existing customary institutions
and the existence of the adat community
leaders.

As affirmed in Article 5 of the BAL, National
Agrarian Law is based on customary law by
heeding religious elements. Likewise
regarding its nature, Indonesian agrarian
law is formal supported by the existence of
another national legal system as an example
of the Judicial Power Law, which recognizes
and respects customary law by excavating
living law that lives in the community
through prioritized peace procedures.
Furthermore, various natural resource sector
laws recognize the existence of indigenous
peoples.

The development of national law as stated in
Program Pembangunan Nasional (Propenas), in
Rencana Pembangunan Jangka Menengah

(RPJM) and Rencana Program Jangka Panjang
(RPJP) emphasizes the development of a
legal system based on indigenous peoples.

1. Principles

a. The concept of land as dual ownership -
God-Human being

b. Recognition of individual rights insofar as
they do not prejudice communal interests

c. Maintaining the sustainability of the
ecosystem

d. Togetherness
e. Maintain social ties
f. Stick to culture and tradition strongly

g. Compliance is based on the awareness of
the parties to customary law procedures

h. Respect for community leaders (adat) as
trusted leaders

2. Basic Concept of Dispute Resolution based
on the Palace of the Court are as follows:

a. The king as a symbol of the highest ruler
of the land and the integrity of the
community and also community leaders
who should be role models of society.

b. Pay attention to the rights of collectivity
c. Magical transcendental

d. Gradually
ownership

recognize  individual

e. Simple and dynamic law

f. The strategic role of community leaders
and courtiers as a representation of the role
of the kingdom.

10. The Work Procedure Model for Dispute
Resolution

The model of land dispute resolution based
on local wisdom is essentially a form of
output from instrumentalization which is
part of the process of institutionalizing
customary land systems. This model was
developed from the values of the customary
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land administration system concept. The
existence of law and society in the view of
customary law is an inseparable unit. Law
and society undergo an evolutionary process
simultaneously so that each sub-system of
law and sub-system of society is able to
perform its functions optimally. The
existence of a gab gapbetween the two
makes there an imbalance between das sollen
(supposedly) and das sein.

The colonial legal system that dictated the
existence of written western law and written
customary law had consequences for the
development of an imbalanced national legal
system. This has an impact on the gap in the
achievement of objectives and legal ideals
that differ greatly between rural indigenous
communities, as well as agricultural
lifestyles with migrant, urban, migrant
communities. The more prosperous western
pattern representation society is side by side
with the eastern pattern representation
society.

a. The element of representation of the right
to control the state as a reflection of the right
of the king's authority.

Every unit of society is in need of the highest
organizational element that is authoritative
and intertwined. The highest organization in
adat (customary) community is the adat
community represented by the adat leader.
Representation of the State's Right to control
so that the model of land dispute resolution
works effectively that the state's right to
control must be spelled out within the limits
of the rights and obligations of the state
which are just, certain and beneficial to the
community. The State Right also covers
authorities on the arrangements regarding
objects, subjects, relations between subjects
and objects and other restrictions between
public and private interests.

In the context of the dispute resolution
model based on regional cultural wisdom,
the regional chairperson, the king, or the adat
leader act as police makers in such a way
that the highest organizational authority

continues to occur and will effectively
become a resolution of land conflicts.

b. The cohesiveness of social rights and
public interests above individual interests
Public interest which accommodates all
parties. The social ties that make the
community  prosperous include the
implementation of the public interest. The
public interest can at a macro level cover and
at least provide equal opportunities without
discrimination for the achievement of family
and individual interests. Therefore, the
condition of the state in achieving the public
interest will be corrective to the effectiveness
of the dispute-based dispute resolution
model.

c. Religiosity and multi-dimensional
understanding above land ownership
awareness;

The effectiveness of the legal method is
closely related to other regions. Each method
has its own strengths and weaknesses. The
religious method in the field is reflected in
the level of religiosity of the rules and
behavior and habits of government
administration by community leaders. The
traditionality of adat organizations gives a
positive correlation to the authority of

government  organizations and their
apparatuses,  thereby  affecting  the
effectiveness  of  dispute  resolution.

Obedience of community leaders increases
the integrity and trust of the people.

d. Recognition and respect for individual
rights to other individual rights

A fair and real balance of individual
interests and the public interest reflects the
existence of the maturity of culture and the
structure of law and state. Translation into
technical legal products and into the level of
understanding of the legal apparatus in the
community is highly correlated positively
with the settlement of land disputes based
on customary values.
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Fundamental factors do influenc the
effectiveness of the organizational performance
of Land Dispute Resolution
1. Dynamic legal institution
Institution is a unit of duties and roles
following a work system which is contained
in a particular body unit that is played by
the apparatus or person assigned to it. A
dynamic institution is an institutional
element that is responsive to the complexity
of the demands of the development of
society.

Institutional settlement of land disputes
based on regional values and local culture
which is the basis of support is based on
dynamic legal products, simple settlement
procedures according to the level of
community legal awareness, as well as the
qualification system of the apparatus or
people who carry out the integrity and trust
of the community.

2. The active role of community leaders
Customary value-based dispute resolution
models need to be supported by complex
qualification systems, more than just
qualifications as certain professions, but
combined with formal and informal track
record qualifications that demonstrate the
ability to lead and high public trust and are
able to provide concrete solutions to
problems in society.

The dispute resolution model is based on
regional values, the active role of community
leaders who are responsible for making this
model unique and superior with the support
of traditional institutional structures and
culture.

11. Projection of New Design of Agrarian
Conflict Resolution

a. Agrarian Court

Philosophically, juridically as well as, the
idea of an agrarian justice does not suppose.
It's just that the institutional picture of
academics has never been conceived in

detail. This research will parse the agrarian
justice model based on good land
governance in academic exploration. The
substantive devices of agrarian justice from
vision - mission to procedural law are very
urgent to put forward.

b. Alternative Resolution for Agrarian
Conflict

Alternatif Resolution on the Agrarian Conflicts is
a mandatory mission as regulated by Tap MPR
No 1X/2001. This method can be an integral

part of agrarian justice or separate.
However, the elaboration of substantive
tools in resolving alternative agrarian

conflicts needs to be explored so that they
offer practical and effective agrarian conflict
resolution models.

E. Conclusion and Future Direction
1. Conclusion

a. The current legal and institutional
system for resolving land disputes
are less compatible with the nature of
Indonesian  legal  consciousness.
Actually, there are statutory
provisions in the natural resource
and land sector which regulate the
resolution of land disputes, as well as
the constitutional provisions of
Article 18 of the 1945 Constitution
and Article 5 of the BAL ( Basic
Agrarian Law  No.  5/1960)
concerning recognition of indigenous
peoples and all rights, but the
elaboration and institutionalization
of their values is further still less than
enough.

b. Failure factors are derived from legal
products that have not been
responsive to the demands and levels
of public legal awareness,
institutional factors that are based on
colonial inheritance values, sectoral
and secular capabilities, as well as
system procedures for settlement
models that are formalistic,
bureaucratic, and costs that are not
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affordable. The gap factor in the legal
awareness of government officials
and community legal awareness due
to different system values.

c. The development of a legal system
model based on local wisdom is
nothing but a legal system that starts
from the value of the original
Indonesian legal system. Indonesia's
customary legal system relies on
concept of fairness, certainty and
authority ~ from  the  highest
organization of power  units
manifested in the concept of the right
to control the state; the concept of
religiosity, magical and
transcendental, the concept of
cohesiveness in the administration of
public  interests  balances the
implementation of the fulfillment of
individual interests over the control
of land rights, the value of simplicity
and dynamism in the customary
institutional system of resolving land
disputes; active role of community
leaders and community participation
in the resolution of land disputes

2. Future Direction

In responding the current problems of
agrarian disputes resolution, there are some
future directions that should be noted. They
are as follows:

a. Strengthening national agrarian
institutional reforms

b. Sufficient excavation and
institutionalization =~ of  original

Indonesian law

c. Empowerment of the mastery of
community rights in all regions in
Indonesia as well as an increase in
synergistic community legal
awareness by increasing legal
awareness in the formal institutional
system of government in the region
up to the level of village government
towards  the  importance  of
developing a model of land law

based on legal values Indonesian
custom

d. Empowerment of regional
customary land institutions

and
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