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that addresses climate change and identify the role of international
human rights law in climate change issues. This paper begins by
identifying the international legal basis, the development of
international legal regimes, and looking at the character and nature of
these frameworks. Furthermore, this study seeks to identify the role of
international human rights law to close the gap left by the climate
change framework. This normative legal research is conducted by
examining secondary data from relevant books, journals, and
published documents. There are several findings from this research.
First, the current international climate change framework is
insufficient to address climate change problems and their adverse
impact. Second, international human rights law may play a significant
role in closing the current climate change framework gap.
International human rights law will add distinctive value to the
current system, perform the complementary function to the non-
legally binding commitment, and could provide an 'arena' for such
non-compliance behavior of states parties.

DOI: httpsy//doi.org/10.18196/jmh.v28i2.10988

1. Introduction

The long-term dilemma of climate change is seen as a consequence of past pollution and
present emissions. Human activities have been identified as the cause of climate change
and have already had significant consequences. Several adverse effects of climate
change, such as rising sea levels, floods, droughts, and other types of natural disasters,
were identified in the 2014 report by the Intergovernmental Panel on Climate Change
(IPCC) (IPCC, 2014, p. 39-45). While IPCC 2021 report has been considered “code red for
humanity” due to the continued occurrence of extreme climate catastrophes in all
regions of the world (IPCC, 2021, p. 34; UN, 2021).

The above-mentioned natural and man-made phenomenon has direct and indirect
detrimental impacts on human life and the environment. Climate change is inextricably
linked to the numerous extreme weather occurrences and directly influences the
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enjoyment of civil and political rights, as well as economic, social, and cultural rights.
(Lanyi, 2012, p. 269-270). In terms of civil and political rights, the increased frequency of
floods, droughts, heatwaves, and storms significantly impact the right to life and other
relevant human rights (Willcox, 2012, p. 4). According to the IPCC's 2014 Report, climate
change-related injuries, fatalities, and diseases will become increasingly widespread
among disadvantaged groups during the next decade (IPCC, 2014, p. 69). Additionally,
economic, social, and cultural rights such as the right to food, water, health, and housing
are all threatened by climate catastrophe. Therefore, climate change has been considered
a global problem, and, as a result, an international legal framework, such as the United
Nations Framework on Climate Change, the Kyoto Protocol, and the Paris Agreement,
has been agreed to address these issues.

The former High Commissioner for Human Rights, Mary Robinson, addressed that
“climate change is the greatest human rights challenge of the twenty-first century”
(United Nations. Human Rights Council. 2015, para. 77). The statement represents the
idea that climate change has contributed to the detrimental effects on the enjoyment of
human rights and fundamental freedoms globally. In addition, it calls on the
international community to engage seriously in efforts to tackle climate change by
incorporating international human rights into the context of international and national
climate change policy. The idea requires States to ensure sufficient and adequate
protection of human rights in implementing climate-related actions and monitoring
those activities, consistent with relevant international conventions, particularly
international human rights law instruments (United Nations. Human Rights Council,
2015, para. 27). On the contrary, the actions taken by States and international
organizations seem insufficient and inadequate to avoid the adverse impact of climate
change on the enjoyment of human rights (The Guardian, 2019; Leijten, 2019, p. 112-113).
These insufficient and inadequate actions are because many states' mitigation and
adaptation measures were unsuccessful or not ambitious enough, and as a result, the
public decided to take the matter to court (Newman & Head, 2015, p. 344-335; Setzer &
Higham, 2021, p. 7).

While there is increasing literature examining the relationship between climate change
and human rights, the role of human rights law remains largely unexplored. Thus, this
paper aims to examine the current international legal framework that addresses climate
change and identify the role of international human rights law in climate change issues.
In doing so, the paper will first address the development of the international climate
change law framework. Secondly, the paper will focus on the interaction between
international human rights law and climate change by identifying how international and
regional human rights instruments and bodies address climate change issues.

2. Method

This type of research is normative legal research. In this context, this legal research is
carried out by examining secondary data through library research (Soekanto &
Mamudji, 2016, p. 14). In this study, the authors used several approaches: the statutory
approach by examining regulations related to climate change and human rights; and the
conceptual approach used by examining and understanding the concepts of the
international legal regime and climate change litigation. In doing so, the international
and regional framework on climate changes and human rights law instruments and
relevant books and journals will be analyzed to understand the current development.
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Finally, the paper will also address several landmark cases, particularly communication
submitted to the Committee on human rights treaty bodies and climate change litigation,
to understand whether the human rights law has been incorporated or not in those cases.

3. Analysis and Results
3.1. International Legal Framework on Climate Changes: Quo Vadis?

Given that climate change has become a global challenge, the international community
has sought to address this issue. The United Nations Framework Convention on Climate
Change is considered the first international legal framework to address this issue (Peel,
2008, p. 928). The UNFCC was negotiated during the 1992 United Nations Conference
on Environment and Development. The objective of the Convention is to stabilize the
concentration of greenhouse gasses in the atmosphere at a level that would prevent
dangerous anthropogenic interference with the climate system (UNFCC, 1992, art. 2).
One of the critical features of this Convention is the principle set out in article 3(1), which
mentions that state parties should protect humankind based on equality and following
their common but differentiated responsibilities (UNFCC, 1993, art. 3(1)). The principles
acknowledge that all states are responsible for addressing climate change while at the
same time recognizing different capabilities and responsibilities in economic
development among states parties. However, the UNFCCC is considered not to have an
ambitious commitment to reduce greenhouse gases regulated in article 2 of the
UNEFCCC.

Under those circumstances, in 1997, the Kyoto Protocol was adopted due to the
negotiations for a more stringent international agreement (Peel, 2008, p. 929). The Kyoto
Protocol still upholds the principles 'common but differentiated responsibility and
respective capability (Kyoto Protocol, 1997, art. 10). The obligations to limit and reduce
greenhouse gas emissions are applied to developed countries, as they are recognized as
the most responsible for the high emission level in the atmosphere. The Kyoto Protocol
was seen as an institutional design failure because it is unlikely that the Kyoto regime
itself could yield the requisite results (Rosen, 2015, p. 32-40). Consequently, there is
critique in the Kyoto Protocol where the Protocol focuses solely on binding objectives
and not on binding policies and measures.

Following the failure of the previous Kyoto Protocol, the international community
initiatives to create a new legally binding treaty on climate change was adopted in 2015
called the Paris Agreement. The Paris Agreement aims to maintain the average global
temperature increase too much lower than 2 ° C above pre-industrial levels and proceed
with attempts to limit the temperature increase to 1.5° C above the pre-industrial level
(Paris Agreement, 2015, art. 2).

Compared to its predecessor, the Paris Agreement has several essential characteristics.
First, the agreement is a legally binding instrument with many non-binding elements. It
is due to intense negotiations between States that consistently opposed the adoption of
legally binding instruments (Montini, 2015, p. 161-162). Second, the Paris Agreement
will also apply to developing countries as they also contribute to an increase in global
emissions instead of the Kyoto Protocol that only applied to developed countries. This
agreement finally overcomes the conventional dichotomy of the first UNFCCC 1992
between developing and developed countries. Thirdly, the Paris Agreement allows for
a more flexible measure and policy, taking account of the capability and circumstances
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of States parties, as opposed to the Kyoto Protocol; (Bodansky, 2016, p. 290), and fourth,
the Paris Agreement is the first legally binding international mechanism for climate
change to relate to human rights in its text. Even though it can only be found in the
preamble and not in the operative part of the agreement (Adelman, 2018, p. 35).

On the other hand, several scholars criticize the Paris Agreement as an insufficient
instrument and consider the agreement will fail in solving the climate change problems.
Massimiliano Montini addresses two negative features of the Paris Agreement; the first
main argument lies in the fact that the Paris Agreement substitutes the previous regime
for control and reduce global emission, which has a binding character, with a new
regime on the nationally determined contribution which considers as non-legally
binding commitment. This new regime considers as a 'race to the bottom,' which will
affect the state's party's commitment to not setting the ambitious target. The second
arguments lie in the fact that under the Paris Agreement, the state parties will have the
right to freely determine their national commitment and freedom to implement their
determined contribution. Without any obligations on limitation and reduction of global
emission imposed to state parties, the agreement contains flexible and very likely less
effective ways to reach the aims stipulated in article 2 of the agreement (Montini, 2015,
p. 162-163). In addition, Jen Iris Allan also argues that the Paris Agreement has two
dangerous characteristics. At first, the Paris Agreement initially repackages the current
and previous commitment that has proven insufficient to reverse the trend of increased
emissions and an ineffective climate change response. Moreover, the agreement seems
unlikely to be successful with little incentives to encourage enforcement or prevent free
riders. Finally, despite all the negative characteristics of this Paris Agreement, the
agreement has widespread legitimation based on the premise that any agreement is
better than no agreement (Allan, 2019, p. 4-6).

Following the Paris Agreement's flawed character, several states have shown us non-
compliance behavior to the international commitment to reduce the global emission and
tight against global changes. States have neglected and denied their obligation to several
international legal frameworks in climate change. States fail to address several problems
contributing to climate changes, such as Indonesia and Brazil, which have not yet
successfully reduced deforestation and forest degradation. This phenomenon is due to a
lack of political will to enforce the law (Tacconi et al. 2019, p. 5-8).

Moreover, as one of the most important political powers, the United States of America
has announced its withdrawal from the Paris Agreement as a core international
framework for climate change legislation (Pavone, 2018, p. 34-49). This action has
preserved the ideology of climate change denial of the United States of America
(Collomb, 2014, p. 11-12), a poor example for America, as well as the efforts and
determination to tackle climate change problems and their detrimental effects on the
protection of human rights.

In summary, it can be said that the current international legal framework for climate
change is insufficient to address climate change issues. Following this negative feature,
several countries have found handling this issue inadequately or even ignoring climate
change issues. Hence, the fact that climate change affects human rights and the Paris
Agreement as the first legally binding multilateral climate change instrument which
involves human rights issues in its preamble has become a starting point to examine the
role of international human rights law to close the gap of current framework in climate
changes. Then, what is the role of international human rights law in climate change?
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Moreover, whether the role of international human rights law is acceptable to be
neglected in these issues?. The answer to the question will be discussed in the next part.

3.2. The Role of International Human Rights Law in Climate Change: Close the Gap

Given the current international legal structure on climate change, international human
rights law will play a role in bridging the gap. Climate change has a negative impact on
human rights, and attempts to address the human rights dimension in the Paris
Agreement will further provide an 'arena' for international human rights law to play a
significant role in climate change issues (Boyle, 2018, p. 11-15).

International human rights are closely connected with other international law regimes,
and there is always a human rights dimension in all human activities, as human rights
are inalienable, indivisible, and interdependent (Silva et al., 2019, p. 1-2). In addition, the
rising number of instruments and bodies on human rights coping with climate change
demonstrates how international human rights law contributes and strengthens efforts to
tackle climate change and further ensures the enjoyment of human rights and
fundamental freedoms. International human rights law plays several roles and adds
value in fighting climate change.

First, international human rights law will add distinctive value to the current
international climate change framework. The Paris Agreement focuses on state
obligation to reduce global emissions and the increased capacity to adapt to the adverse
effects of climate change on the basis of equity and common but differentiated
responsibility (Paris Agreement, 2015, art. 2(2)). At the same time, state parties also
cannot neglect the adverse climate change to human rights, especially the effect of
climate change on the ecosystem, livelihoods, health, and security, leading to the
detrimental of the right to life, right to health, and other relevant human rights (UNEP,
2015, p.1-8). As stated in the preamble to the Paris Agreement, the States Parties need to
recognize that climate change is a common concern of humankind (Paris Agreement,
2015, preamble). Therefore, in taking action, parties need to address, respect, promote,
and take account of their respective human rights obligations (Paris Agreement, 2015,
the preamble). However, the agreement only deals with human rights in its preamble,
and there are no specific operational articles on how the obligation should be carried
out. International human rights law could therefore play a significant role in addressing
this issue, and several human rights treaties and bodies have, in fact, frequently
addressed these issues.

Since 2008, the Human Rights Council and its Special Procedure have been actively
addressing the negative impact of climate change on human rights. It is based on
Resolution 7/23, which expressed concern that climate change poses an immediate and
far-reaching threat to people and communities worldwide (United Nations, Human
Rights Council, 2008). Following Resolution 7/23, the Human Rights Council also
adopted Resolution 10/4 (2009) on Human Rights and Climate Change, Resolution
18/22 (2011) on Human Rights and Climate Change, Resolution 26/27 (2014) on Human
Rights and Climate Change, Resolution 29/15 (2015) on Human Rights and Climate
Change and Resolution 32/33 (2016) on Human Rights and Climate Change, each of the
human rights council resolution highlighted the need for international cooperation and
called on the parties to integrate human rights into climate change mitigation and
adaptation in their national action (United Nations, Human Rights Council, 2009; United
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Nations, Human Rights Council, 2011; United Nations, Human Rights Council, 2014,
United Nations, Human Rights Council, 2015; United Nations, Human Rights Council
2016). Specifically, the Human Rights Council and the Office of the High Commissioner
for Human Rights focus on the protection of the rights of those most vulnerable to
climate change, namely children (Human Rights Council Resolution 32/33), women and
girls (Human Rights Council Resolution 38/4) and persons with disabilities (Human
Rights Council Resolution 41/21; United Nations, Human Rights Council, 2016; United
Nations, Human Rights Council, 2019). Moreover, they are also specifically focused on
two agendas, namely right to health (Resolution 29/15) and the impact of climate change
on migration, particularly to the issue of climate-induced displacement (Resolution
35/20; United Nations, Human Rights Council, 2015; United Nations, Human Rights

Council, 2017).

Table 1. Relevant Human Rights Treaties and Bodies on Climate Change Issue

Name of Human

Relevant Articles

Relevant General Comments

Rights Treaties Adopted By Committee
International The right to self-determination Human Rights Committee
Covenant on Civil (article 1) and the right to life (article General Comment No. 36 on
and Political Rights 6) the Right to Life
International The right to self-determination Committee on  Economic,
Covenant on (article1), theright of everyonetoan Social, and Cultural Rights
Economic, Social, and adequate standard of living (article (CESCR) General Comment
Cultural Rights 11), and the right of everyone to the No. 14 on The Right to the
enjoyment of the highest attainable Highest Attainable Standard of
standard of physical and mental Health and CECSR General
health (article 12) Comment No. 15 on the Right
to Water

International The protection and the best interest Committee on the Rights of the

Convention on the of the child (article 3), right to life Child (CRC) General Comment

Rights of the Child (article 6), the right of the child to the No. 15 on the right of the child
enjoyment of the highest attainable to the enjoyment of the highest
standard of health (article 24), and attainable standard of health (
the right of every child to a standard and CRC General Comment
of living adequate for the child's No. 11 on Indigenous children
physical, mental, spiritual, moral and their rights under the
and social development (article 27)  Convention

International The protection of women, non- Committee on the Elimination

Convention on the
Elimination of All
Forms of
Discrimination
Against Women

International
Convention on the
Rights of Person with
Disabilities

discrimination, and the right to an
adequate standard of living for
women (article 2, 11, 1, and 15)

Right to life (article 10), the
protection and safety of persons
with disabilities in situations of risk
(article 11), and the right to the
enjoyment of the highest attainable
standard of health (article 25)

of Discrimination against
Women (CEDAW) General
Recommendation No. 37 on
Gender-related dimensions of
disaster risk reduction in the
context of climate change

(Source: Author)
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In addition to the Human Rights Council and the OHCHR, specific international human
rights treaties and bodies have also addressed climate change. Climate change impacts
have several implications for the enjoyment of human rights and fundamental freedom,
guaranteed and protected by relevant human rights treaties and bodies, as presented in
the table 1.

Table 1 provides relevant treaties, specific rights, and general comments adopted by the
Committee, adding distinctive value to the present international framework on climate
change. The right to life and the right to self-determination are directly or indirectly
affected by climate change in the context of civil and political rights. In particular, in
General Comment 36 on the right to life, the Human Rights Committee addresses
Climate Change, which states that the right to life of present and future generations is
severely threatened by climate change. Member States parties to the Covenant should
respect and ensure the right to life, ensure that natural resources are used sustainably,
and take all necessary action for activities that have an important environmental impact
(United Nations, Human Rights Committee, 2019, para. 62).

The right to self-determination, the right to adequate living standards, including
nourishment, water, housing, the right to health, should be protected by states in the
tields of economic, social, and cultural rights (ICESCR, 1966, Art. 1, 11, and 12).
Specifically, Committee on Economic Social and Cultural Rights (CESCR) has adopted
two general comments related to the climate change issues, namely CESCR General
Comment 14 on the Right to the Highest attainable standard of health and CESCR
General Comment No. 15 on the water right. Both general comments address the state
party's obligation to guarantee a healthy environment and assess the impact of actions
that may impede the enjoyment of the water right (CESCR, 2002, para. 28).

Additionally, women, children, and persons with disabilities are among the most
vulnerable groups to climate change. Each human rights convention and body addresses
the state obligation to protect the rights to life, right to health, and an adequate standard
of living. In the case of children, there are two relevant General comments adopted by
the Committee on the Rights of the Child, namely General Comment No. 15 on the
enjoyment of the highest attainable standard of health and General Comment No. 11 on
Indigenous children and their rights under the Convention, which both addresses that
climate change is one of the biggest threats to children's health and states should put
children's health concerns at the center of their climate change adaptation (CRC, 2013,
para. 50; CRC, 2009, para. 34-36). Correspondingly, the Committee on the Elimination of
Discrimination against Women (CEDAW) as the bodies of Women Convention has
adopted General Recommendation No. 37 on the gender-related dimensions of disaster
risk reduction in the context of climate change, which further specifies the state
obligation to take all appropriate measure to promote and protect the enjoyment of these
rights for women in the context of climate change. (CEDAW, 2018, para. 10) In addition,
the International Convention on the Rights of Persons with Disabilities has recognized
the responsibility of the States to protect disabled persons in the event of danger and
natural disasters (CRPD, 2007, art. 11).

Second, as previously discussed, one of the negative features of the current climate
change law regimes is non-legally binding commitment in the form of national
determines contribution and its flexibility measures, which lead to the non-ambitious
target to reduce the global emission. Hence, international human rights law may
perform the complementary function to the international climate change law, as
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international human rights law imposes the obligation to respect, protect, and fulfill to
state parties to the human rights treaties. Through a joint declaration of the five United
Nations human rights treaty organizations on climate and human rights, all countries
are encouraged to consider their human rights obligations as they review their climate
commitment (OHCHR, 2019). Consequently, the failure to introduce legislation to avoid
or control foreseeable harm to human rights caused by climate change may constitute a
breach of States' human rights obligations (OHCHR, 2019).

Lastly, it cannot be denied that the current climate change legal framework did not
provide any monitoring and enforcement procedure for the states who did not achieve
their 'ambitious' target. The Paris Agreement lies on the so-called 'transparency
framework," which serves as an instrument of indirect control over the activities
conducted at the national level by states parties to implement their obligations under the
agreement (Montini, 2015, p. 163). Such a mechanism is likely less effective in forcing
compliance behavior among the state's parties. Alternatively, International human rights
law provides a crucial layer of protection.

The current human rights law will provide an ‘arena’ for the state's non-compliance
behavior to be addressed through several existing mechanisms, namely charter-based
mechanism, treaties-based mechanism, and several climate change litigation cases. First,
during the 33 universal periodic review session, several states have incorporated
climate change issues into the national reports. For example, the reviewed address to
Nicaragua to continue tackling the adverse impact of climate change and promoting
international cooperation (UPR Info, 2019). Such interactive dialogue and
recommendations will help the relevant states further meet the ambitious target to
reduce global emissions.

The treaties-based mechanism will also provide a ‘room’ to address human rights'
enjoyment in the context of climate change. The treaty-based mechanism is a human
rights mechanism that monitors the development of critical international human rights
instruments through United Nations treaty bodies (Kemlu, 2019). International human
rights law is primarily enforced through the United Nations (UN) treaty bodies. In this
context, treaty-based mechanisms such as the United Nations Human Rights Committee
(HRCtee) are not the only ones in existence. Among the UN system's human rights treaty
bodies are the Committee on Economic, Social, and Cultural Rights, the Committee on
the Child's Rights, and the Committee on the Elimination of Discrimination Against
Women. These bodies are unique within the UN system in that they are the only entities
officially designated by states parties to monitor compliance with their human rights
treaty obligations (Bantakes & Oette, 2013, p. 195).

Communication submitted by children to the Committee on the Rights of Child is one
of the landmark cases submitted under the UN treaties bodies (The Child Rights
Committee, 2019). The plaintiffs argue that the respondent nations have contributed to
the climate crisis and failed to address the issues. Additionally, the plaintiffs asked the
Committee to recommend that the respondent nations amend their laws and policies to
tulfill their obligation, which was stipulated in the Convention. Accordingly, other than
charter-based and treaties-based mechanisms, the growing trend of climate change
litigation worldwide becomes a shred of evidence on how the international human rights
law plays a significant role in the fights against climate change. One of the key features
of climate change litigation is incorporating the relevant right stipulated in human rights
treaties into their claim and demanding sufficient action to combat climate change to the
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state. One of the landmark cases in climate change litigation is the Urgenda Case. The
Urgenda Foundation and 900 people in the Netherlands have brought a lawsuit against
the Dutch Government for inadequate climate action, which adversely affects human
rights. In 2015, The District Court found that the State violated its citizens' duty of care,
an unlawful act according to Dutch Tort Law. Thus, the State has a duty of care to take
mitigation measures (Verschuuren, 2018). Furthermore, The Court of Appeal has ruled on
the immediate and real risk of climate change violating the right to life and family and
private life as guaranteed by the European Convention on Human Rights (Verschuuren,
2015). In late 2019, the Supreme Court upheld the court of appeal's judgment, confirming
the Netherlands to reduce its emissions to protect human rights.

As the current framework is insufficient to address the issues at hand, the international
human rights law could fill the gap and have added value to the current framework.
Each abovementioned mechanism is not working separately; instead, each mechanism
is interrelated and interdependent to protect human rights in the context of climate
change. Moreover, those three abovementioned features have become evidence that
international human rights law plays a significant role in the climate change law
framework, and its role in the fights against climate change is not negligible.

4. Conclusion

This paper's central question is how the current international legal framework addresses
climate change, and the role plays by international human rights law. As can be seen
from the analysis above, the current international climate change framework is
insufficient to address climate change problems and their adverse impact. Following
these insufficient instruments, state parties to the relevant framework show non-
compliance behavior by inadequately performing their obligation or denying climate
change issues. Therefore, international human rights law may play a significant role in
closing the current climate change framework gap. International human rights law will
add distinctive value to the current system, perform the complementary function to the
non-legally binding commitment, and could provide an 'arena’' for such non-compliance
behavior of states parties. The mechanisms available are charter-based mechanism,
treaties-based mechanism, and several climate change litigation claims. In short, the role
of international human rights law in fighting against climate change is not negligible as
there is always a human rights dimension in climate change issues.
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